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Subpart F—Transboundary
Shipments of PCBs for Disposal

SOURCE: 61 FR 11107, Mar. 18, 1996, unless
otherwise noted.

§ 761.91 Applicability.

This subpart establishes require-
ments under section 6 of TSCA applica-
ble to the transboundary shipments of
PCBs and PCB Items into and out of
the United States for disposal. Nothing
in this subpart is intended to obviate
or otherwise alter obligations applica-
ble to imported or exported PCBs and
PCB Items under foreign laws, inter-
national agreements or arrangements,
other United States statutes and regu-
lations, other sections of TSCA (e.g.,
sections 13 and 14), or laws of the var-
ious States of the United States. No
provision of this section shall be con-
strued to affect or limit the applica-
bility of any requirement applicable to
transporters of PCB waste under regu-
lations issued by the U.S. Department
of Transportation (DOT) and set forth
at 49 CFR parts 171-180.

§ 761.93 Import for disposal.

(a) General provisions. No person may
import PCBs or PCB Items for disposal
without an exemption issued under the
authority of TSCA section 6(e)(3).

(b) [Reserved]

[63 FR 35460, June 29, 1998]

§ 761.97 Export for disposal.

(a) General provisions. No person
may export PCBs or PCB Items for dis-
posal without an exemption, except
that:

(1) PCBs and PCB Items at con-
centrations <50 ppm (or <10 µg PCB/100
cm2 if no free-flowing liquids are
present) may be exported for disposal.

(2) For the purposes of this section,
PCBs and PCB Items of unknown con-
centrations shall be treated as if they
contain ≥50 ppm.

(b) [Reserved]

[61 FR 11107, Mar. 18, 1996, as amended at 63
FR 35460, June 29, 1998]

§ 761.99 Other transboundary ship-
ments.

For purposes of this subpart, the fol-
lowing transboundary shipments are
not considered exports or imports:

(a) PCB waste generated in the
United States, transported outside the
Customs Territory of the United States
(including any residuals resulting from
cleanup of spills of such wastes in tran-
sit) through another country or its ter-
ritorial waters, or through inter-
national waters, and returned to the
United States for disposal.

(b) PCB waste in transit, including
any residuals resulting from cleanup of
spills during transit, through the
United States (e.g., from Mexico to
Canada, from Canada to Mexico).

[63 FR 35461, June 29, 1998]

Subpart G—PCB Spill Cleanup
Policy

SOURCE: 52 FR 10705, Apr. 2, 1987, unless
otherwise noted.

§ 761.120 Scope.

(a) General. This policy establishes
criteria EPA will use to determine the
adequacy of the cleanup of spills re-
sulting from the release of materials
containing PCBs at concentrations of
50 ppm or greater. The policy applies to
spills which occur after May 4, 1987.

(1) Existing spills (spills which oc-
curred prior to May 4, 1987, are ex-
cluded from the scope of this policy for
two reasons:

(i) For old spills which have already
been discovered, this policy is not in-
tended to require additional cleanup
where a party has already cleaned a
spill in accordance with requirements
imposed by EPA through its regional
offices, nor is this policy intended to
interfere with ongoing litigation of en-
forcement actions which bring into
issue PCB spills cleanup.

(ii) EPA recognizes that old spills
which are discovered after the effective
date of this policy will require site-by-
site evaluation because of the likeli-
hood that the site involves more perva-
sive PCB contamination than fresh
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spills and because old spills are gen-
erally more difficult to clean up than
fresh spills (particularly on porous sur-
faces such as concrete). Therefore,
spills which occurred before the effec-
tive date of this policy are to be decon-
taminated to requirements established
at the discretion of EPA, usually
through its regional offices.

(2) EPA expects most PCB spills sub-
ject to the TSCA PCB regulations to
conform to the typical spill situations
considered in developing this policy.
This policy does, however, exclude
from application of the final numerical
cleanup standards certain spill situa-
tions from its scope: Spills directly
into surface waters, drinking water,
sewers, grazing lands, and vegetable
gardens. These types of spills are sub-
ject to final cleanup standards to be es-
tablished at the discretion of the re-
gional office. These spills are, however,
subject to the immediate notification
requirements and measures to mini-
mize further environmental contami-
nation.

(3) For all other spills, EPA generally
expects the decontamination standards
of this policy to apply. Occasionally,
some small percentage of spills covered
by this policy may warrant more strin-
gent cleanup requirements because of
additional routes of exposure or signifi-
cantly greater exposures than those as-
sumed in developing the final cleanup
standards of this policy. While the EPA
regional offices have the authority to
require additional cleanup in these cir-
cumstances, the Regional Adminis-
trator must first make a finding based
on the specific facts of a spill that ad-
ditional cleanup must occur to prevent
unreasonable risk. In addition, before a
final decision is made to require addi-
tional cleanup, the Regional Adminis-
trator must notify the Director, Office
of Pollution Prevention and Toxics at
Headquarters of his/her finding and the
basis for the finding.

(4) There may also be exceptional
spill situations that requires less strin-
gent cleanup or a different approach to
cleanup because of factors associated
with the particular spill. These factors
may mitigate expected exposures and
risks or make cleanup to these require-
ments impracticable.

(b) Spills that may require more strin-
gent cleanup levels. For spills within the
scope of this policy, EPA generally re-
tains, under § 761.135, the authority to
require additional cleanup upon finding
that, despite good faith efforts by the
responsible party, the numerical de-
contamination levels in the policy
have not been met. In addition, EPA
foresees the possibility of exceptional
spill situations in which site-specific
risk factors may warrant additional
cleanup to more stringent numerical
decontamination levels than are re-
quired by the policy. In these situa-
tions, the Regional Administrator has
the authority to require cleanup to lev-
els lower than those included in this
policy upon finding that further clean-
up must occur to prevent unreasonable
risk. The Regional Administrator will
consult with the Director, Office of
Pollution Prevention and Toxics, prior
to making such a finding.

(1) For example, site-specific charac-
teristics, such as short depth to ground
water, type of soil, or the presence of a
shallow well, may pose exceptionally
high potential for ground water con-
tamination by PCBs remaining after
cleanup to the standards specified in
this policy. Spills that pose such a high
degree of potential for ground water
contamination have not been excluded
from the policy under paragraph (d) of
this section because the presence of
such potential may not be readily ap-
parent. EPA feels that automatically
excluding such spills from the scope of
the policy could result in the delay of
cleanup—a particularly undesirable
outcome if potential ground water con-
tamination is, in fact, a significant
concern.

(2) In those situations, the Regional
Administrator may require cleanup in
addition to that required under § 761.125
(b) and (c). However, the Regional Ad-
ministrator must first make a finding,
based on the specific facts of a spill,
that additional cleanup is necessary to
prevent unreasonable risk. In addition,
before making a final decision on addi-
tional cleanup, the Regional Adminis-
trator must notify the Director of the
Office of Pollution Prevention and
Toxics of his finding and the basis for
the finding.
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(c) Flexibility to allow less stringent or
alternative requirements. EPA retains
the flexibility to allow less stringent or
alternative decontamination measures
based upon site-specific considerations.
EPA will exercise this flexibility if the
responsible party demonstrates that
cleanup to the numerical decontamina-
tion levels is clearly unwarranted be-
cause of risk-mitigating factors, that
compliance with the procedural re-
quirements or numerical standards in
the policy is impracticable at a par-
ticular site, or that site-specific char-
acteristics make the costs of cleanup
prohibitive. The Regional Adminis-
trator will notify the Director of OPPT
of any decision and the basis for the de-
cision to allow less stringent cleanup.
The purpose of this notification is to
enable the Director of OPPT to ensure
consistency of spill cleanup standards
under special circumstances across the
regions.

(d) Excluded spills. (1) Although the
spill situations in paragraphs (d)(2) (i)
through (vi) of this section are ex-
cluded from the automatic application
of final decontamination standards
under § 761.125 (b) and (c), the general
requirements under § 761.125(a) do apply
to these spills. In addition, all of these
excluded situations require prac-
ticable, immediate actions to contain
the area of contamination. While these
situations may not always require
more stringent cleanup measures, the
Agency is excluding these scenarios be-
cause they will always involve signifi-
cant factors that may not be ade-
quately addressed by cleanup standards
based upon typical spill characteris-
tics.

(2) For the spill situations in para-
graphs (d)(2)(i) through (vi) of this sec-
tion, the responsible party shall decon-
taminate the spill in accordance with
site-specific requirements established
by the EPA regional offices.

(i) Spills that result in the direct
contamination of surface waters (sur-
face waters include, but are not limited
to, ‘‘waters of the United States’’ as
defined in part 122 of this chapter,
ponds, lagoons, wetlands, and storage
reservoirs).

(ii) Spills that result in the direct
contamination of sewers or sewage
treatment systems.

(iii) Spills that result in the direct
contamination of any private or public
drinking water sources or distribution
systems.

(iv) Spills which migrate to and con-
taminate surface waters, sewers, or
drinking water supplies before cleanup
has been completed in accordance with
this policy.

(v) Spills that contaminate animal
grazing lands.

(vi) Spills that contaminate vege-
table gradens.

(e) Relationship of policy to other stat-
utes. (1) This policy does not affect
cleanup standards or requirements for
the reporting of spills imposed, or to be
imposed, under other Federal statutory
authorities, including but not limited
to, the Clean Water Act (CWA), the Re-
source Conservation and Recovery Act
(RCRA), and the Comprehensive Envi-
ronmental Response Compensation and
Liability Act of 1980 (CERCLA) as
amended by the Superfund Amend-
ments and Reauthorization Act
(SARA). Where more than one require-
ment applies, the stricter standard
must be met.

(2) The Agency recognizes that the
existence of this policy will inevitably
result in attempts to apply the stand-
ards to situations within the scope of
other statutory authorities. However,
other statutes require the Agency to
consider different or alternative fac-
tors in determining appropriate correc-
tive actions. In addition, the types and
magnitudes of exposures associated
with sites requiring corrective action
under other statutes often involve im-
portant differences from those ex-
pected of the typical, electrical equip-
ment-type spills considered in devel-
oping this policy. Thus, cleanups under
other statutes, such as RCRA correc-
tive actions or remedial and response
actions under SARA may result in dif-
ferent outcomes.

§ 761.123 Definitions.
For purposes of this policy, certain

words and phrases are used to denote
specific materials, procedures, or cir-
cumstances. The following definitions
are provided for purposes of clarity and
are not to be taken as exhaustive lists
of situations and materials covered by
the policy.

VerDate 11<MAY>2000 12:40 Aug 17, 2000 Jkt 190158 PO 00000 Frm 00605 Fmt 8010 Sfmt 8010 Y:\SGML\190158T.XXX pfrm03 PsN: 190158T


